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out any further act on his part, had the effect of a contract; ¥ < 118685 L
i 35 L0 ., . MEDCHAND
but it is unnecessary for us to decide this. We must reVerse Hyx.yomano

“_the decision of the learned Judge ; and, as there may be a . etal .
. defence to the suit on other grounds, we must remand 1t for E;&A I:EAL

re-trial : and the costs of this appeal will be costs in the suib: cmanp et al.
Decree reversed and swit remanded.

_ Attorney for the plathﬁ's C. Tyabji. T
Attomeys for the defendants Hearn, 0le'veland and Peile.

. WA««"\

Respondents. 0, 0 T
to the Crown—Precedence . E.z*ecu-

cretary of Statein Council for India..
E.zectqtzon—,—_Cesszon of Bassein to the

',,“}Under similar cxrcumstances ‘a Judgment debt due to the Secretary of

: State 1p Councxl forlndla 1s in.] omhay entltled to the  like precedence,

vﬁw " The nature of the cause of actlon i \respect of whlch the Judgment was'
*4: reco d does'not - affect the rlght of e Crown ‘or of the. Secretary of
7 State in, Councll for India to  priority; S\ p o ey

Liean AR

% As ‘the Crown is mot,. elther expressly or by 1mphcatxon, bound by the w el N
e hdltm Companies’ Act (X. of 1866), and as an order made under that Act . 7
i " for the. wmdmg up of 4 company ( does not work any a.lteratlon of property, £
e % «sach an order, does® ‘not 'enable the Court to stay the execution of a
g e 3uﬂgment debt due to the Crown, Jor: 'tolthe Secretary of State i in, Counc11
;’% g ‘fOl‘ Indm. v‘.-'f o ,5, ey 4’ RS PTEPN SR

v, The cession of Bassem and its. ﬁependene;es (mcludmg Bombay and
"y, Salsette) by Sultn’ Bahisdur of éujarﬁt to the’ Portuguese, and the treafy
4 made thereupon, mentwned NI EAER AT
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1868, It is a principle recognised by thc laws of mam countries that claimg ;
| "BEOY. oF: . of thie'Crowi or State are entitled to precedence, e. g., the Hindg, Roman,
, : STATE Yor and French Codes, the laws of Spain, the United States of America, .‘scot. :
i IN;_)I “land, and England.
Eg ‘ g Bompay 1 f ’d de b A ld“*:}
FRE g;lx;xxz;c; 850 THIS was an appea, rom an order ma y rnou
[E VA in the First Division Court, on the 296h of . July 1867. -
;\‘(\\ Wi & The appeal was argued hofore COUCH, c. J and WESTROPP
‘, o & J on: the 7th 20th; and 218t of DeCember 1867 V)
B T, b T EE The Tacts of the case fully appear in the Judgment of the
R S S The Advocate Geneml (The Honomblel} H Bayley), for i
iaﬁ the appellant cited Stat. 21 & 22 Vict,, ¢.106; 22 & s ey
13 o Viehiy 6040 5 B8 Gob. III/,“‘ N155, 5. 1115 24 & 25 Viet.,
z e € 67,5245 11 & 12. Vict., d..21;-s. 62 Giles 'v. vaer
5F Prigis e, BEL ~a); Laing Vi Ingham ) ;- Wildes v. The- Attomey Geneml :
gv AR \ qf Tmnwla AC VLSCO’M it Oamterbwy V. Tk&Attomey General:”
R TRt s AV, c. 85, 5. 433 The Mayor oy
:;& Lyons v. The E@st Indm OOmpany (€) ; The Advorate General ;
u ¥ ) o L2 Richmond (‘f) M’l’]te Advoca; ate. General-v. Ranee Sumomqu \ 3
1 Dossee( 9) ; Khianoo: ,Raoot Kulg;kwv Dhunba,]ee Kan- ()5 4.~ ;
( ,f_—" Bac. Ab,, Prerogatlve, E5 v.. Wright (i) ; Com DJg o _
b ' Parhament R; The Attomey Genemlv Donaldson (7) Ba.ron L
:} E de Bode s O'ase (k) Mersey Docks Case’ @; a.ndL R 2 Q B ,i:
et Gk . 493 and 11 Jur N S per C’ockbum, CJ p. 465 3
YA SRR e J,ted dee Napolé_on A.rt 2098 i
# Il , valy Ve'ncam Nary amapab :
(m) Gunga Rupa V. Bapoo Gungadhur, comm Sausse O J
2 (escheat) The-Secr etmy of State v. Kamackae Boye Saha,ba
” n) 2 Wms; on’ -BExors. 8983; Otwayv Ramsay (0) ; Prideaux
‘ on Judgments 178 Parkga;‘ R 101 G'rovev Aldmdge (p), G
S ’ f-, (a) T°CL. &F 72 143; 197, 212 213 215 '8:C, 9Bm 198’1 Ja. e
d 15 L Lo () 3 Moo, P, C. 26, - c) bed 200.. ! (d) 1 Phllllps 306 '
§§ RSN (91 Moo. Tnd. App. 175, - ) Peiry’s O, Ca. 66, -
I 2% T ) 9 Mog) Tag! APP 887, ‘(%) 2 Borr, 0L e % Tl iy ot
| N, i s (8)-1 Ad, and E. 436 CromptonsArgument '
:, 32 Gk @) TM & W, 422, and 10 ibid 117. et T
. :f( 2 S (72) 1831& B. 364, per’ Wilde, C *J ’378 (1) 11 Jur N S 746 7421.‘.,_‘
| R @3, §°CI‘;‘{4A 36 s ord s M. T dop. 476,
| S e R 416 m, })er Lord Hard clce *(p) 9Bmg.
»;; = A . A L P ;
;. ’ © ot g
i
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The Attorney General v. Walmsley (¢) ; 1 Kent’s Comm, 262, _ 1868.
268 (ef ib., Fisher v. Blight) ; Stat. 83 Hen. VIIL, c. 89, = g}"% o

| INDIA
Dunbar, for the respondents, cited The Attorney General v, s
Dakin (r) ; Com. Dig. Administration C. ; 2 Wms. on Exors. Laxpive &

894; Act X. of 1866. BRIy ING Go;

A_.;‘,_,.,v,

T The Advocate General, in reply, cited Parker R. 95, 99,
s »1.01-\4':260’; 262,263 ; Sir William Herbert’s Case (s) ; West
“oon 'Ei:tents; p\.‘r2 3 3 Bac. Ab., Exors. and Admors., L. 2;
i Nao)‘q;z ‘Berdmji v. Boge'rs"(i). %

oy . ‘

Fi SRSy St Cur., adv. vult.

Fe WESTROPP, J’ ——-In Smt No. 631 of 1867 at the Original

[ e ClVll Junsdwtmn sude of . thls !Court, the Secretary of State

] m Gouncﬂ of Indla, on''the 17bh of May 1867, filed his :

plamt agamst the Bombay Landlng and Shipping Company,

*“. “Limited, to recover moneys due to the plaintiff for work done
,l’:'i-‘»'by ‘l;he Government artisans -at the Government Dockyard

2“: property of the East Indla Company) for the

petltlon W&S preéente “to he. courb praymg that the Wmdmg
}_up should be Qontlnued under the superwsmn of the court.

“aec B

On- the 9bh of Ju y 1867 the Secretary of State recovered, -
m the Thlrd D1v1s1on Couri:, before. Slr Charles Sargent
a )udgment ‘in the actlon, No..631 of 1867 against the e
: Bomba,y Landmg  and Shlppmg Company, for Rs: 1 568—0 1Q° 0 g
and costsj'and interesp from:the 11th of March:1867 until ~ = *, " .
pa,yment bub Sn' ’Joaeph Arnould,, huvmg been. ;nformed» e
'that 8 petltlon, to Wmd up the company under the supervi- S ) B
sxon of the c,ourt was pendmg,'stayed the exeoutlon of thg G Sl
N ) 12 ML and W. 179." TSN %
ol (r) L Rd 2 Exch 290 (W. N. No.-27 for 1868,p 192) o A
E6 D f(s) 2 Rep. 121) (t) 4 Bom. H, £ Rep,,O C“J 1 ;
3 4—-V'op ; A K_

o
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~ Sarerixe Co. ghould be wound up ‘under the superwsmn “of the court, and,f

.“,'- ..

26 BOMBAY HIGH COURT REPORTS.

1868.  judgment, notwuhstnndmg the opposition of the Advocate

_Bousay made, by Sir Joseph Arnould, du‘ectmg that the company;:

at the same time cause shown by the Advocate General o
‘against the Judge’s order nist of the 20th of July, that the"
-stay of the suit” should be continued until further order, was'_

disallowed, and the order to stay- was_made a.hsolute On
" the same 29th- of July, an apphcatlon to him by the-Advocate .

General, that the’ Wmdmg up of the company :should be

without pr eJudlce to the payment'in full of the debt, interest, . .
and costs given by the decree of the 9th of July 1867, and: .- .-

_-that such payment should be made in_priority to the claims
of all other creditors of the company, was refused

By consent of the 1earned counsel on 'hoth snies, it was”

xR f,"_.'of the apphcatmn, and proceedings before er J oveph:
SR ey “Arnould, the questlons to be argued before him should be: "
: Whethel the judgment recovered by the Secretary of .State,::
3 was entitled to pr ecedence over the: claims of the ordma,ry?_
creditors; who sought the beneﬁt of the winding-up order; 2

. and, accordingly, whether the execution of' that Judgmenbwas :

R rlghtly stayed TETRL SR T U e oad ",”f:f

o

-2 Upon, t]z&a,t nnderstandmo‘ the matter was argued beforb“
Su‘ Joseph ‘Arnould. Agamst his orders then ma.de, the
- present appeal was: brought, and - the case has been argnea gl

before us on the.same-basis, .«.. . .. ..o \3:, -{, A b
b :

\

‘ : " ?bI‘ODg‘ht by hlm, entltled under ordma,ry ou-(;umstances, to
the benefit of the prerogativé of the Crown as to precedonoe ;

the Jundian Companies’ Act, X. of 1866, does not, in snch &
- case as ‘the present, 1educe Lim to the same posxﬁxon as that. e

of common c),echtors

7 iama,no'ed that notw1thstandmg any pecuharlty in the form . ¥

A pxehmmmy questlon here i 1s, Whether, assumlng, lst
: ‘that the nature of the causes of action in respecb of thchff“v':-';jf
* the judgment has been obtained, presents no difficulty? andj ¢
»2ndl1 , that' the Secretaly of State in-Council is, ins suxtsh_

SSTT;; ::R General on behalf of the plaintiff. | \4
I\Su _ .+ +On- the 29th of July 1867, an order on the petltlon was -

rn*»‘d e b ST




ORIGINAL CIVIL JURISDICTION.

¥ On that point we have not felt any doubt. The Crown ig
not, either expressly, or, as we think, by implication, bound
| by the Indian Companies” Act (X. of 1866). That Act has
{ not worked any alteration of ownership in the property,
against which the Advocate General, on behalf of the Secre-
tary of State, secks execution. The ownership still remains
in the Bombay Landing and Shipping Company, and, that

applies. The cases of The Attorney - General v, Capel (9),
and The King v. Crump and - Hanbury (), there cited (z),
A Audley v. Halsey (y), and Rew v. Pizley (2), show that before
: assignment the Bankrupfey . Acts did not bind the Crown.
“In The King v. Cotton (a), ‘Chief Baron Par Jer says “that the

‘- ment, and thaﬁ bars “him, because it has altered the property
mthegqods : LRI .

iy precedence is, either expressly or by implication, taken away
~by the Indlan Compames Act, or any other special legisla-
b t1ve prowsron Whlch has, been broughb to our notice, affect-

to cons1der the Se_ nd. uestlon, Whlch 185 whether the nature
. of-the causes “of acti ¥
been obtamed aH‘ects t e\rlght of the Crown

e Clnef Baron 00myn (Dlgest '1‘11:1e Debt G 1) Sa}’s""‘.

(u) 9 Bmg 128 253 266, 267, 272 lCl & B /2

U (y) Sll‘ Vm. Jones -202 and see Parker R 127
(z) Bunbury 202, (a) Parkel R 112 127, 128
o f (b) Godbolt 293 5 :

being so, the doctrine which pr cevailed in Giles v. Grover (u),

reason. given by Sir Bartholomew Shower in his reports,.
. “namely, “that’ the ‘property was nob altered, is the true
' reason,” and adds : ¢ Nothing bars the King, but the assign-

It not appearmg that the rlght (1f any) of the Crown to

1ng=a. case S0, clrcumstanced as the present case, we proceed

] espect of which the Judgment has

(v) ;z Shower 481 (w) See Parker R. 126. - (a) 9 Bmg 263 272 _'
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o ek So every- person, Who by any means is chargeable.to the
s ng, shall be debtor to the ng, for 1t shall- be taken
“ - ewtensive a8 Where he is answerable to the ng for debt, -
' damage, duty, rent, arrear, &0 (b) Sir Edward West, the

~ first Chref Justice of the Supreme Court’ of Bombay, in his
’Preatuse on Extents, p 2b;. says 13 Wherever there is such a‘;
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1868. debt due to the Crown as that an action of debt, or mdeb;
SECY. OF

STaTE For - tatus  assumpsity might be maintained against the debtor
In DIA - were it due to a subject, such debt may, it is apprehended
Bowsay  be found under the inquisition, for the purpose of 1ssumg a ,

| SIE::;I::; o&f) scire facias, or immediate extent ior it
i
i

_\X oA very careful examination of the Dnghsh authontxes has
3 RN not enabled us to discover any instances “in the" ca,se of an_
< ' extent i in chlef agamst the ng’s debtor, or in‘ that of an

tion has been taken Wlth regard. to the na.ture of the debhv
due to the King ; though by the Clvﬂ Law the preference
glven to the ‘State, so far at least as it 1s secmed by the ) Ju

> pignoris (tacit or 1mphed morbgage) appears to be subJected -
to restrlctlons (mde qu a, p 34, note [%]) :

e

e
S T e

T

< DE—
el e

X _ Where the KmO' S debfer Who sued out the extent in ald was’
nelther the ofﬁcer of ’;13101" an accountmg pa,rby to;: the Orqw;f*

5

o

e
§
:

is not in the same posmon as a ng’s debtor, andan exe-~
o 2 i, oution at his suit cannot be: regarded as an extent in_ md’
Ly -’] We thml} that .the nature of the causes ofgaction, for whmh gt
ARG A ~ the jndgment was obtamed in ‘this ca.se, cq,nnot of 1tse1f'aﬁ'ect
P IR '« the right (if eny) of. precedence. _',’;l;

Bt B 1 The third end remammg questlon has ocOasxonedto usthe

| ' ~ . chief difficulty. That question is, whether the Secretm'y of

B o gt ..~ Btate in Council for India is entitled, in ‘respect of payment

¢y x of debts, to the sameé precedence as the Crown wonlé.be: m.
England ? In- considering that question,; - we havé' not pver-;-
- looked certain English statutes (9 Anne, c. 10 s 30 4% g
15 Vict., c. 42, s. 81} 28 & 20 Viet:; c.-124, ss. 3 and ), |

| and Aet XXXII of 1860, ss. 185 and 188, of the (‘:‘rovernmen‘5

oo o of Indm, thch 1t may be asserted tend ifoshow that Wlﬁh

W :Q .:,; " (4:) 2 PdceBGSu




@ ‘. debt of any sort to any prwate person whomsoever.”

e b ) 1
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\ . Y

out express legislation to that effect, neither the Secretary
of ‘State in Council, nor any party other than [Her Majesty
herself, or her Law Officers, can be entitled to precedence,
or be in a better position with regard to execution than any
ordinary subject or body corporata. The object of the Stat.
9 Anne, c. 10, s. 80, appeared to be to render postage debts,
not exceeding £5, recoverable in a summary manner, as
small tithes were, before Justices of the Peace. That section

e further prov1ded that “such debt or sum of money shall be
prefe&‘able in* payment by the person. owing the same, or

from whose estate the same is or shall be due, before any
Those

o debts are; Jn the same sectmn described as  due and owing

2 . SRR

< XAEEETY the Recelver Generel of the sa1d” (Post Office)  reve-
& ' noues for Her MaJesty 8 ‘uge
e sma,ll tlthes was fixed by a pmor sta,tute, 7 & 8 Wm. III.,c. 6

bl whmh did not confer upon.small tithes any preference over
: 7_;;'other cla,lms\ ;yand as the statute of Anne applied the mode of
R ‘rééovery appomted “for- small tithes to‘postage claims not
3 s’;exceedmg £5; it; no.doubt, was “considered prudent expressly
rvg “t0 reserve’ “to such postage claims a priority of payment.

g “The Stat, 14°& 15 Vict:; 8. 42, velated to the separation of the

- /'dlrectmn of Her Majesty § Worksand Public Buildings from
the management of Her MaJesty s Woods, Forests, and Land
3 "revenpes The: 29’0]1 :30th, and 31513 sections ‘related to us is

by or’ agamsl', the’ Comrmssmners ot ‘the Attorney General.
~ The 31st section contamed the following proviso: Pro-
vxded that nothmg in “this Act contained shall extend or
“be, ‘baken to preJudlcew or. a,ﬁ'ect the prerogatwe or r1ghts of

Attorney Geneml to sue or defend or: other rights, powers,
or dutws ‘of suich. Attorney Gceneral, in' regard to any con-
tract, or eny a,ctlon, su:.t ‘or proceedmg, .whether such. con-

c.oncpm -the deparbment of Her Majesty’s Woods, Forests,
Cand Land Revenues,:or the department of the Commission-
- ers of Her, “Majesty’s. Works and. Public Buildings.”” That

v

SECY, OF

The ‘mode of recovery of - ‘

k'ect, or such ectlon, smt or. proceedmg, shall affect .or

- seems to us to have been mserted by way-of precaution, and L
tzo be declaratory, rather then to lay down any new rule. The“ o

29
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“or other proceedmgs, and provided that such actions &c

abridge, in. any actlon or sulb the legal rights; prlvlleges .
~ but in all actions and sults 1nst1tuted by or ‘against the Com

 miralty may ‘exercise and enjoy all such rights, pr1v1leges
© . and prerogatlves as are for the time being exercised and

< bonsig 2 2$ Notmbhsﬁandmg‘ anythmg in this Act, or in The

- for Her Majesty, her heirs and successors, to proceed by i 1n-.;:_ 4
- formation in the Court of Exohequer, or by any other Crown

. have been competent for Her Magesty, her heirs or successors,

80 to proceed if no provisions respeotmg procedure had been.,

" ingerted in this Act, or m The. A.dm.u‘alty Lands and YVOTkﬁ Ei
- o-Ack, 1864.7; . iy 5o di? '

 sioners in their litigation, and the reservation of the Crown’s -

. ment in supporh of the legal necesswy for such provmonﬂ j :‘?i*

BOMBAY HIGH COURT REPORTS.

observations which we shall make on the statute next tq be o
mentioned will, in & great measure, apply to this proviso &lso

,,,,,,,,

The Stat. 28 & 29 Vict., ¢. 124, consisting of twelve ]
tions, is supplementary to btmt 27 & 28 Vict., c. 57, Whlch :
related to the purchase and management of lands fop the
public service by the Commissioners of Admiralty. The
first section of Stat. 28 & 29 Vict.; c. 124, gave them
name by which they might be styled in actions, and suifs,

should not be affected by any change among the Commig. - .
sioners, and that they should be hable to pay, and entltled to o
receive costs ' '

The 8rd section is: Nothmg in th1s Act or in the Ad,.
miralty Lands and Works Act, 1864, shall take away or..

and prerogatwes of Her Magesty, her heirs and successors
missioners of the Admlra,lty, and in all proceedings and

matters’ connected therew1th the Commissioners of the Ad- -

enjoyed, in any actlon or-suit in any Court of Law or Equlty,
by Her Majesty, her heirs or SUCCEsSOrs, as if the Crown,
were actually a party to such aetion or suit.”” The 4th sec-3, -

Admlralty Tands and Works Act, 1864e 1t ~shall be I&qul

process, legal or equitable, in any case-in- which ib. Would,;

” The reserva,tion of p‘nefogative p,rivileg'es to o Ccm:nis- i

right to proceed in the Exchequer, no doubt, a.ﬁ'ord an. argﬂ-
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but such an argument is never, when it stands alone, a very - 1868,
strong one, and does not relieve us from the duty of inquir- 5;,3?,; o
ing into the state of the law previous to such enactments. I“D‘A
Legislation of that kind is often merely declaratory, and Bmmu
resorted to pro majori cauteld, and for the purpose of clezuly g];?;ﬁf\\f’(ﬁ
notifying to the public what the law is. We should, more-

over, observe that the provision in the 1st section as to

costs has .an opposite .tendency to that of the 3rd and

4th sectlons as 1nd10at1ng that, were the: Leglslature to

" have remamed silént, the Adm1ralty would neither pay nor

- receive costs, and Would be in the same position as the

“Crown was before: the passing of Stat. 18 & 19 Vict.; c. 90.

o far as the general rule still stands, independently of that

stabute, itis ‘that the CrOWn nelther pays nor receives costs :

: 4 Stephen Comm 4th Ed p 72¢*

‘ What has been sa,ld Wlth respect to- those statutes is in
Pt great part apphcable to the provision in Secs. 185 and 188
< \ of Aot XXXII of 1860 A clear declaration of the priority
P of income. tax over prlvate clalms may have been consi-
f‘? s dered espeolally necessary for the. Mofussﬂ where the extent -
Y ~to“which: Enghsh law should be apphed is much less
'clearly deﬁned than i the P1 esuiency towns (d) There are,t i

In consuiermg the pos1t10n of the Secreta.ly of State in

Councﬂ Wlth rega1d to - the revenue, after*mentlonmg the

) acqulsmon of Bombay‘by the Portuguese, it will be neces-

sary ‘o refer to the Treety, under which - Bombay Was" ac-.

i qmred by the Brmsh and’ also to- some of the charters’ and
statutes relatmg to Indla, and to notice how, m soveral =

3 mstances, ‘those charters and statutes have dealt with the

oy _ revenue or; partloular 1tems of 1t the mode of levymg it,

(d) The‘ Mayor of Ly Jons V. TheEast Indza C’ompany, T Moo Ind App
175 Varden Seth.Sam v. Luchputty Royjee «Lallah; 9 ibid. 303 ; Didég
Honajz . Bébajz Jagushet 2 Bom. H C Rep, ACJ 38 Webbe v.
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_.S_lssi_ what powexs were conferred upon the Company, and What: 4
ECY, OF it
State ror  Yeserved to the Crown. ‘
InpIA A
v, Bombay, sometimes called by the Portuguese the ISland
B r B
Laxoinay of Bombaim, and sometimes the Island of Mahim (o), wag )

Smirpize Oo. o4 gand for some time previously to,the death of Ahmeq S
\;v"i (f), and thence until its, cession to the Portuguese by Slﬂtan
s Bahadur, part of the kingdom of GuJarat (9)- BOmbay e
then deemed to be of small 1mp01tance s compa,led with
Bassein (Bagaim), of which it at that time “was, and S{/ﬂl
S s continued to be, a dependency, until ceded to the Brltlsh
1 A T * Crown (). TIn ap. 1534, Sultén Bahédur, who ruled G-
' rat, and to whom Por tuguese writers. occas1ona11y giva the:
tltle as well of King of Cambay as King of GuJardt e g
hard pressed by the Portuguese on one side and the Empe .
‘ror Huméyun on the other, made peace with the former and
formally ceded. Bassem and 1ts dependenmes to the KmigA
cntty -~ Portugal.  The: treaty of cession was concluded in Decemb,
Uy o et Tl Bn 1534, between the Ambassadomof Sultan Bahadur,u""
| ; o AR " one side, and Nuno da Cunha, Governor of Goa, on the other
Pobia bl s Y (4). Our: inuch osteemed friend the’ Reverend Dr; VVllson
: " ke very- learned Orlentahst and scholar, has kmdly dlre"’ “
18 W - “our attentlon to, and procured for us; the work of De Couﬁo,
B | which ‘contains a copy ‘of ‘that- Trea,ty The: followmg
translation of the first’ Armcle, taken from the copy gwen,by
: ~~ De Coutp :—* That the Sultdn Bah4dur gave and made:ov
i Sy s (EROM henceforth and’ for ever: to the ng of Portuga,l the
i IS city of Bagaim, with all it termtomes, contmental ag Well a3
: islands and seas, with' all the Jurlsdlctlon and soverelgnty
B i thereof, with all its revenues and royalty mghts 3§ “in the:. same’ §
e ‘mauner as he, the Sultan Buhadur, Klng Of Gujarat‘ and luﬂ
: - Captainis and ThénAd4rs, had and possessed them lutherf.O‘
R - and that from henceforbh all the rlght which he’ h@dto 0
| e o (e)4BomHCRep,OCJp83 PatentofMazag-n' ‘
[ ’ Er i T ’ : “ (f) He reigned fromAn 1412'to A.D. 1443 T
3 ' : (g) 2 Erskine’s Lives of Béber and - Huméyun, p 20
(h) 4 Bom. H. C. Rep, 0:C. 3. P 83 Patent of Mazagon-

Lo i Vo (3 Asia de Joiio de Barros, 4 Decade, Part L, Liv. 1v., Csp: xsvis
0 Rl e pp. 527, 530, ef seq., Lishon Ed: 1777 Asia de ongode Couto, 4 D
Part 11.; Lw Ix, Cap ii., pp 314 316 et seq LmbonEd )778”*-'

it
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upon the seld territories, islands, und seas o transferred
_‘and made over to the King of Portugal, ceased, and he re-
s q_uested him to send his officers to take immediate possession

"of the same.”’*

~Tho island of Salsette (j) was, as well as Bombay, a
dependency of Bassein. Both, accordingly, passed, under the
Treaty of 1534, to, and were taken possession of by, the Por-

Bassem, BOmbay, Thﬁna, and other places (k) ¥ A

ZI

- of Bombay Were, by Alfonsus, King of- Portugal, with  the

k- "‘—:-‘;Crown of England in perpetuity, “with all the rights, profits,
. terrltones, and appurtenances whatsoever thereunto belong-
ey mg, and togeﬁher W’lth the income and revenue, the direct;
- };."full and 'absolute dommlon and sovereignty. of the said Port,
s Island and premlses, with all thelr royaltles, freely, fully,

entuely,~and absolutely

-~ R

The Portuguese law was mamly founded on the Civil Law,
whwh (Wxth certain. exceptlons and restrictions) gave to &
ebt due to the Sta.te, precedence over other debts. In his

|
g A Que El Rey Soltao Badur dava e doava a ElRey de Portugal da-
quelle dia para t todo sempre a Cidade de Bacaim com todos as suas terras,
; " assim firines; como Ilhas; e mares, com toda sua Jurlsdxg:ao, mero e misto
* imperio, com todas suas rendas, ¢ direitos Reaes, assim, e da maneira que

. elle Soltao Badur, Rey do Guzarate ate entdo, as possuira, e possuiram
| seus "Capitaes; ¢’ Tanadares. E que dalli ‘por diante desistia de todo o
“direito, que nas ditas terras, Ilhas, e mares tinha: e que traspassava, e
_applicava a Bl Rey de Portugal ; e que havia por bem, que logo por seus
‘oﬁicmes mandasse tomar posse de todo o sobredito.”” De Couto, ubi supra,
“p#316. *De Barros would appear to give an abridgment, rather than a

copy, of the same Treaty. ‘The Treaty. contained several Articles beside that

above. extracted from De Couto, but they are not relevant to the present
tih see Elphmstone s Hist. Ind,,

% questxon -As'to the death of Bahadur Sh
6th Ed., Appx P (‘/8. :

o B0 "4 (j) De Couto, Geneml Index, p 319.
(k) 1 Grant Duff ‘Hist: Mahmttasc . 66, me’“ replmt 186
v.—5 0 C \ Bt 3, . E
‘_,_'»f ; B TRt ity ( .
i i AT ot -

By Artlcle XI of the Treaty of the 23rd of J une 1661, en-
‘tered into on the ‘marriage  of Charles IT., the Portand Island.

_assent, of his CGouneil, and of the Regent Loulsa, ceded to the .
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; f?tuguese Tn 1532, two years’ prewously to that treaty, the
-Portuguese hiad made a descent upon the coast, and overrun
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_1868.  Sententim Receptee (I) the docbrine is expressed by J
SECY. OF
State ror . Paulus with characteristie brevity : Pr wilegium fisci & st i
: ; m
¥ 4 I::n:\ ommnes creditores pr imum locum tenere. In the eal’her day tep
7 BO.\’[.BAY thc ] m )110 ﬁ\(‘Q(Q was the T lvate treasur Of
LaxpiNG & PSS I y of the Elnp 8!

el ST " the State as a creditor is again very clearly. asserted:: in thy

ok ’;- - Lib. IV., 46, 1; Domat by Cushmg,pl 1758 Mackelden stt pl. 319; @

- b R i - (m) Mackeld. Syst., pl., 144 Smlth cht AnthlTxt Fzscus bv Ml‘

T Teg BOMBAY HIGH. COURY REPORTS

Suirping Co. YOI, and was distinet from erarium, the public treasm-y i
in later times, and long hefore Julius Paulus Wrote, the d1:t

~ ‘tinction had ceased (although notmed by him under -4,
- terms . jus }Jopuh -and jus fisci); and - the term _cera .

o Ty hag.o,
~ -+ become merged in-that of Jiscus (m). ' The preference due

‘ 9)

ot ama S ‘proposmons Respublzca, credztfrw omnibus chwogmpharus cre
g > 0 ditoribus preefertur ¢ Dig.; le XLII': Tlt V. Pl XXXV}

_and Fiscus semper habet jus p@gnoms (n)
Tlt XV PloXINEL et ™ e A B IET

Such 1'1ght to: pnomty of payment of debts as the C"own
.of Portugal-'_f:may have possessed in Bombay, must

iy bneﬂy to such‘charters a:nd{ S ut ! IpOX
. debts, or debts due to bhe East Indla. Compamy.w ;

(1) Lib, V., Tit. iy o {(Cumin C. L. 753)

“ibid., Pars Specialis, Lib. I, App IV., de credztorzbus concursus, pl 20
24 ed. Lipsie, 1847, ' :

. ~ Geo. Long, quoting Savigny ; ¢t vide Sm. Gr. and Rom. Biog., Vol. (1 4% P*
“ge o o0 1655 Cumin C. Li 76. CompareAdvocate:General v. Amerckund 1. Knapp - '}
Sl r . B.C. G229 m, and The. Secretary. of State, &c hE Kamacbee quj '
7 v Sahaba, 7 Moo. Tnd. App. 476. G :
. (m). This jus pignoris, or hypotheca taczta, as, “in’ cases of hen lmPhed_' :
o s By law, it has with stricter accuracy been' ‘denominated (Saunders -Inst., s
i © 2 p. 216, 2nd Ed, ), wasnot, it would seem, conferred‘by the Civil i.aw upon j“-‘bf
:  every kind of debt due to the Emperor' or State.” For e‘u:eptlons see “;» ik

: Domat by Cushing, pl. 1758 . (a); Mackeld., Lib. TL; Appx. 1V pL '

P el . 94 Bom, 'H.C. Rﬁp,OCJ-l




~any wise appertaining, in as large and ample a mannel as
..“the Crown of England enjoyed them by virtue of the treaty
with the Crown of Portugal, and not further or otherwise,

meth ‘and allegiance’ to.it “due and belongmg, and its

rea,sonable fines ‘and amerciaments.
granted to the Company, namely, 43 Eliz. (3lst December
4 . 1601),. - 7 Jac I _(81st May. 1009)

Apnl 1661), Whﬂe respectwely authomsmg the ~Company
1o make laws for the regulatlon of their officers, servants;

; ;ments for ‘the enforcement of such- la,vvs, further added :

F 5 end the same ﬁnes and amermaments shall and may levy,
- £ take, and have to- the use of the said Governor and Com-

A-'v pany and their successors, without the impediment of Us,

to Us, ‘our heirs .or” “successors; to-be 1ende1ed or made.”
The "Charter of 1668>expxessly conﬁlmed all jurisdictions,
powers, hburtles, privileges, beneﬁts, zmd advantages con-
ferred on "the- Company by the Chartel 18 Car.- II.- (8rd
Apr111661) Ak

Inﬁ'mgements of the monopoly of tmdmo to the Fast; cou-

', the goods, mewhandlse, and ‘things, brought, and of the Shlp
- buingirlg them into England, or any of the dominions thereof,
- hglf of such forfeifure to go to the Clown, and the other
 half to the Company (Cherters 43 Ehz 7 Jao I ]3 Car. II
85 Car. II) & bl

The Charber 5, Wm & Mary (7th Ootober 1693) granted,

."' “ saving and always reservingto’’ the Crown of England « the

and 13 Car. 1I. (3rd/ 2

“our heirs or: successors, and without any account therefor '

to the London Company full power t0 § sue for all debts theu :

5 % ‘
X s e, . : * ,

| | . "ORIGINAL CIVIL JURISDICTION. . . - .35

#+Merchants trading to the East, did so * with all the rights,  1868.
1 ' -k»proﬁts &c., all and singular royaltics, revenues; rents, -cus- gffgx‘;‘:)?

“toms; &o: privileges, franchises, &c., whatsoever within the — Ivoia

said premises, or to them or-any of them belonging, or in’.> Bosteat
Liaxpine &

SuiepiNg Co.

“Royal Power and - sovereignty .of and over” its “subjects
and inhabitants there.”” - The same Chalter empowered the * -
Company, for the better- government of the Island, to make
laws,,and, amongst other means of enforcing them, to impose -
The earlier’ Charters’

.{i:-jma,rmers, ‘&e., and 0" 1mpose rea,sonable fines and amercia- "~ <

- ferred upon the Company, were punishable by forfeiture of -




s TR At RATRS - AT

7 wamtson

S SCSIE —
SRR ERmE A

36

18068.

“§roY. OF

STATE FOR
INDIA
v,
BoupayY
Lanpine &
Su1PPING CoO.

3 pen.,,lt1es &c mulct. 3 (
'*thereof Wh1ch should be recovered °; to the only use and:

by Godolphin’s Award of the' 29th of September 1708, those?;
- Companies were amalgamated) created and incorporated.-the ,

" powered it by that name to . sue and be sued, ,grant take;

'vadvantages whatsoever,” in-: the same manner as the }}"nghSh
~ Company It contamed a reservatmn of +# the .soverel ’
- right, power; and dormmon” ‘of the Crown over “all foriﬁ:
. ‘Places, plantations, and settlements’” of the Umte& Companf

due by them.

was ‘established and mcorporated by Charter 10 Wm I

“to sue and be sued in their corpora,te name m Courts of Re

:.and dommlon” ove
: the Company

» -

@  BoMBAY HIGH COURT REPORTS,

due, or thereafterto become due, to them, and to recover the
same, either in the name of Us” (King William and Queen
Mary), « our heirs or successors, or in the name of the Sald
Company, or otherwise as Law or Equity shall require or ad.’
mit of, and to retain the same to their own use and beneﬁt i
It also- chm‘ged the property of the Company Wlth debts

Upon the English Company traamg' to the East Indles,,
which, under the authority of Stat. 9 & 10- Wm. IIT,, ¢; 44_‘-'

(10th September 1698), power Was, byt by that Charter conferre

cord, or any other place whatsoever. :

2 The I denture Tmpartlte of the 22nd of July 1702 Mbe
tween’ Quéen Anne and the trwo Compames (by ‘which, gxnd

United Company of Merchants trad.mo to the Bast, and em-

possess, and enjoy, do, perform, -and’ exeoute, and- have, all
capacltles, powers; " pmwleges, beneﬁts, poOssessions; 311&

Clauses of reservation similarto thls .ogcur: m many St&t“tes
’;)htmg to Indm-—for mstance, 19 Geo. III N 61 S' -‘
Geo, 1. 65, 5, 6558 Geo, III., o. 155 - 95
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The Port and Tsland of Bombay, “and all revenues, rents,

3 ' customs, incomes, and profits” arising therefrom, “and all
[ j,g;efbgai@'vgs, royaltics, privileges, franchises, prec¢minences,
and “hereditaments whatsoever,” of the old Company, were,
together with other possessions of that Company in ‘the
. *Fast Indies, and, in accordance with provisions in the Inden-

6. 0L 'of_ the same date o the new Company

» In pursuance of Godolphm 8 Award the debts due to the
’-‘,’.i'old Company were by that Company assigned to the’ Crown,
whlch by ‘Charter 8 Anne (22nd April 1709), regranted them

’ f_"fto the ‘new Company, and empowered it to sue for and

g reoover- them elther m 1ts own. name,  or in that of the
. Crown, and for that purpose granted to that Company ¢ the

cess thereof.”

Onv the’ 7th of May in the same year, a surrender made by
he old Com smy of 1ts Charters to the Crown was accepted.
“That- surrende eould not extmgulsh or affect the rights pre-
vrousiy ac.qmred'bv the new Company from the old Company’
f;., ‘Tlhe, Charter 1 Geo..IL. (17th” November 1727);-by way
" of: supplement to the Charter (18 Geo. I., 24th September
pdi| 726): which, firs %eﬁtebhgh?d the ﬁMawyors Courts at Madras,
iForty Wﬂham, and Bombay,. granted all fines, amerciaments,
;-; ‘;Ifforfe1tﬁgs, penal»tlé,wah'd’ sums-of money imposed, or to be
v S mposed, by . those courts, to the Unitéd Company of Mer-
‘,".Eha,nts tradmg t6. ‘the- Tast Indies, with power to “have,
'hold recelve, levy, sue “for, recover, and enjoy the same to the
L §awl hnited Oompcm Y. &6, and their successors,in as large and
' ample @ mamwr, to.all intents and purposes, as We, our heirs
o7 ;successors, may, might, or could have, hold, receive, levy, sue
4 /bn recover, amd enjoy « the, same, if these presents had not
& . Imen made, without any account; or other matter or thing,
to be rendered or. paid -for: the ‘same,” It empowered

¢4 fof debt in-the: Mayors’, Courts, “or by such other suits,
i acttons, wuye, or means a,s may be lawfully had and prose-

- ture Tripartite, transferred by the Indenture Quinquepartite

the Company to. proceed for the recovery of them by action

87

1868.
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‘aid-and; asmstance” “of the Court of Exc¢hequer, and of the o
o -~‘f‘.,oﬂ'icers and: mmlsters of the sald Court, and of the pro- :
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cuted in those Courts, in their corporate name, or by any

L]

BOMBAY HIGH COURT REPORTS,

other lawful ways or means; either in the name of Us, s
heirs or successors, or of the said United Company of Mép:
ading to the Hast Indies, or their successors, and t;

chants tr ’
collect, take, seize, and levy the said fines, amerciameny - -

&e. by the proper officers, &c. of the sald United" Compan
&e., to the only proper . uso and behoof of them and ﬂlen-
successors, without any Wmt Warra,nt OI' other process O‘It
of the Exchequer of Us, our. heirs or successors, ora,ny Other
Court or Courts of Us, our he1rs and successors, Whatg =3
ever ‘and whensoever, to be had and obtamed in tha,t beha]f
any usage or custom 1o the contrary thereof in any \;vrse
not\v1thstand_mg ' It also dlrected the Mayors COm'f,s o
pay over all- such fines &e. ‘to the Company, ‘and - declared
that sich payment should be as va,hd as 1f made mt" f:he

Exchequer. :

- 8th January 1753) repeatecl 'verbatz/m the above prowsmnse.s
enta/I Charter of 772’7

Geo. II., c, 17 819, and 33 Geo III., c. 52 s. 72 oontmlle
- (inter alm) “the- rlghts, remedles, : mebhods of su1tb a;ud all
penalmes and forfeltures, &o.” to Whlch 1b or the EngllSh'r
Company was entltled by Acts of Parhament or Charfersf

The Stat 33 Geo. III'
Presents recelved by servants of the Crown 'or of the Com- ;
b i (5 aylo sad BARS 804X i

*"See also Stats 13 Geo. ITE5 0. 63 ss. 23. 24
c. 80, 8, 76 ens Tas ity el ‘
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pany should be forfeited fo the Crown, or (Sec. 36), at the _ 1868,

e, L . p 2 3 i SBCY. oF
- discretion of the Court trying: the offender, restored to the gp,." 7
donors. I.\'I‘;IA
Bompay

Tnalmost the same words as those used in the Charters of S:I;Il’il)iiﬁoi

the Mayors’ Courts, the Charters of the Recorders Courts at >
=, Madras and Bombay (38 Geo. III., 28th February 1798), and
;' i the. Charters of the Supreme Courts at Madras (41 Geo. ITL., :
% 26th DecemberaISOO) and Bombey (4 Geo. IV., 8th De- s AR e
cember 1823) contamed grants of fines &c. 1mposed or to' be ‘ &
Jmposed by those: Qourts, to-the Compainy, Wlth power to levy,
sue for, and recover the same, in as ample a manner as thé
Crown could ancl either in the name of the Company or that,
Cfof the Crown These Charters further provided that the . .
g 0 respectlve courts mlght make reasonable satisfaction to
.7',PI'OS€ClltOI‘S of - mformatwns or 1nd1ctments out ‘of any fines
*;.1mpose6[ 01‘1~ persons conwcted on such proceedmgs and
, ; urlvher that;t should loe Jawful for ‘those courts- “ to award
a,nfl"lssue snch process a,gamst the ‘persons liable to the:
payment” of any ﬁnes, amercla,ments, &¢., “in order to the-
% »‘.‘A,;«:recovery of the same, in aid or for the use of the said Com-
g “pany ;"or *otherw1se accordmg to the circumstances, to
A dlscharge or mitigate the same, as our Court of Exchequer
- _in England, or the Chancellor and Barons thereof, may

RS lawfully can do upon estreats of the Green Wax- in

7 England i f AL i 3 ;

X TRy L e
2 a0 ot t oy
- 4%k
M
"‘“'w-.nq..,,

- Then followed a powel to those courts to award a shave of
3 any ﬁne toa prosecutm for.his. expenses

3 The Stat 53 Geo. I1L. (1813) o, 155, 5. 98, empowered
- the respec’mve local governments, with the sanction of the
e ,A: Court of Directors and Board of (Jontrol to impose “ duties
of. custqms and other taxes” to be lev1ed Wlthm the towns
“ of' Calcutta and Madras the Town and Island of - Bombay
G and Prmce of Wales 8 Isltmd and upon all persons, British-
" born or: forelgners, regident in any country or place within
‘the authority of those governments, respectlvely, and _upon
all goods, &e. and pmperty whatsoever, -being ini any such - \

~ country or pla,ce Sec 99 authomsecl those govemments to : 5

P

O i
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o ke laws and regulations respecting  such duties op tax
State ror  and to impose fines, penal oy
R ¢ alties, and fo .
by I 1 s orfeitures for the ToTie ly

o ment of such duties or customs, or for the breach of
0 R su

JRouaIY laws and regulations.” “"The Supretne: Courts at Fthm ch

Suipping Co. and Madras, the Recorder’s Court at Bombay and the ¢y oo

. :

of Judicature atPrince of Wales’s Island, and all cﬂ‘.het- 1 o ,

within the British territories in Indm were . reSP ecto‘ll‘;"s

ively

e directed to take notice of these laws and regulations Wit
2 Qut‘

e - heing spegially pleaded, and it was declared “lawful for )1 "

ersons whon r to ref’er
p whomsaoe p prosecute, ‘and mamtam m

J udlcature at Prince of Wales’s Island respectlvely, all Iﬁan
ner of indictments, mformatmns, and sults Whatsoever for'
enforcmo- such laws and revulat1ons, or. for any matter ¥

Sec. 100.cf . the. S’gat 53’

X

Advocate  General or other 1

pany, g, at the several Pres1dencles and gt Pr1nce~'of ;Wales
Island; ¢ to exhibit in- the Suprem‘f,‘_ ( _,,ourts afs Fort Wﬂha 3
and Madras, Recorder’s " Court -at Bombay, and Gourt of
Judicature at Prince. of Wales*s Isla.nd a§" Qccasmn sh, :
require, against any person or persons Whomsoever subject ¢
the jurisdiction of thesaid several: courts respeotlvely, any :
information or informations for any breach or brea,ches of the
revenue laws or vegulations of any. of the smd GoVernmenth. o
., °F for any fine, &e., penalty, &o,,: fo1feltune, &o., debt g dqbl‘é‘;‘
=" or sum of money or sums§ of money, comn:uttad ‘mcurred b
due by any such person or, persons n respect of an‘y suit; 13’"" :
or regulation, and such proceedmgs shall be had and mken .

I upon every such information as may- Aawfully be had o .
| taken in cage of an information ﬁled by . HIS MaJeSty g
Attorney General in the C'omt of E’ocheque'r in - Englﬂn far :




.~ and the course and practice of proceeding in the said courts

»‘;i-/
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any offence committed against the revenue laws of England,

41

1868

e ——
SECY. oF

* or for any fine, penalty, forfeiture, debt, or sum of money g1

due inicspect thereof, so far as the circumstances of the case,

regpectively, will admit ; and all fines, penalties, forfeitures, SIQ

by virtue of -any such information, so to’be exhibited as

"aforesaid, shall belong to the said United Company, and the

samo, or-the proceeds thereof, shall be carried in their hooks
of account to the- cred1t of the termtomal revenues of the smd
Company A

Oourt created in'1798, and in the Charter of the Supreme
Court created in 1823 that those courts ““should not have
or exerclse -any Jumsdwtlon, in - any matter concerning the
‘. Tevenue: wunder the management ‘of the Governor and Council,
elbher,mthm or beyond the 11m1ts of the Town and Island of °
Bomba,y_, % &, it ~would’ have been proper to- consider how
far that’ promslon was controlled by the :Stat. 53. Geo. 1II.,

o

it j c. 155 )5 and’ ’also by the provisions in those same Charters
S relatmg to the recovery of fines, amerciaments; &c., to which

“reference: has already been made, and by Reg. XIX. of 1827,
Sec. 5, which' empovwered the Advocate General to sne for

certam forfextures ( ) AR

'l‘he &l}th seot ’g_un of the ‘gggle statute > (53 Geo. IISI c. 105)
ls a8 fol]ows — : , ’
i And whereas doubts have arisen whether the Advocate
Gener&l or other Prmmpal Law Officer of the said Company,
‘ab any of the sald. Company’s Presidencies, is by law author-
1sed to exhlbrb to the respective Courts of Judicature at any
of the smd Premdenmes, for and on behalf of His Majesty,

mformtmns in “the ‘nature” of actions at law, or bills in

eguxty, for or in respeot of any cause or causes of action,

¥ debts, duos, demands, a.ccounts reckonmos, sum or sums

& (r) Secs 98 99 100 above mentioned.
(s) th-rent payable in Bombay to the Company has been held to be -
- revenue under the management of the Governor and Council, and, there- £
fore, within'the prohibitory clause in‘the Charter of the Supreme Court : §
Spooner v.-Juddow, 4 Moo Ind App. 653 ——[En I . d &
V\—(joc ‘I_ i . : K ‘.‘ i . &

INDIA
v.
BoMeay

ANDING &
1rPING Co.

debts, and sums_of money, recovered or levied under or -

a5 applymg the promuon in’ the Chartex of the Recorder’s - 4
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~any other. matter, cause, or th_mg whatsoever, as fully and.

~ to exhibit any suchinformation “or: informations in any-of ..
" His Majesty’s Courts of Law or Equlty in this- realm ; and ::

BOMBAY HIGH COURT REPORTSH,

of money, stores, goods, chattels, or any other matter, Cange.
or thing whatsoever, which may have arisen or acerued,
which may arise or accrue to His Magesty ; for remedy therg

of, be it further enacted, that it shall and may be lawfy] to.

and for the Advocate General, or other principal Lay Officey
of the said Company for the time being; at each of the sias;
Company’s Presidencies respectively, for and on behalp of :
His Majesty, his heirs and successors, to- exhibit to the 3,
spective_ Supreme: Courts of Judicapure at the said Cop_
pany’s Presidencies of Fort William and ‘Madras, . or, to, the i

Recorder’s Court at Bombay, or the Court of J udw&ture at.

Prince of Wales’s Island, any information or informationg ',
the nature of an action or actions at law, or of a bill or hijjg -
in equity, as occasion shall require, against any person or sy,

persons remdmg within, or being amenable to, the: Jurisdie. -

tion.of the: sa,1d courts respectlvely, for: or in respect of anyq;‘j

cause or causes-of action, debts, dues, demands; accounts, reck.:
onings, sum or sums of- money,- stores, goods,: chattels; .or:

eﬂ'ectually to all intents and- purposes, as- His Majesty’s
Attorney General; for. the time bemg is by law authorised

that thereupon, such proceedmg's shall be-had; as far as the:
circumstgnces of the case, and the course and practice of the

will admit, as are had 'upon any” such mformatwns exhibited .
by His Magesty’s Attorney Geneml in-any of st Majestys
Oowrts of Law or Eqmty m thzs realm (t) |

I TR 1L S
o T

¥

That sectlon, it w111 Bo' percelved is of very g'reat im-

portance as to the remedies of the Crown for debts due to Ib, Q

(t) The Attorney General v, Brodze,4Moo Ind App 190 ’I‘ke Advoctflc
General v. Amerchund, 1 Knapp. P. C. C. 329 n ; The Advocate GeneralY:, 7R
_ Richimond, Perry’s Or. Ca. 566 ; The Advocate General v. Damother, ibid. 3.7
526 ; The Wardens of Nossa Senhora v, Bishop Hartmann, ibid. 433; The -
Advocate General v. Ranee Surnomoye Dossee, 9 Moo. Ind. App. 387 The i
Advocate General v, Visvanath Atiiaram, Supreme Court, Bombay, Jur€ o
12,1855, are cases mustratlve of the apphcatmn of thu sectwn -—[ED .

- said- Courts of Judlcature b the said. several Premdencles}_

“and for its other rlghts or clanms e b :

"!
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“The Charter of the Supreme Court (u), in that part of it _ 1868.
" SEov. or .
relating to Civil causes, and after providing for SUits against  grue o
the Company, contained this passage :—“ And the said Com- I“I?M
pany may also sue in the said Supreme Court of Judicature _Bowsay
‘LANDING &
at Bombay, in the same manner and to the same effect as gurerrva Co.
¢, - any. other'persons within the jurisdiction thereof can or may
®  do;and, if judgment shall be given' against the said Com-
pany, the said Court of Judicature may order reasonable
_costs to be paid by them to the defendant.”’” The Recorder’s

‘Court Charter contained a similar provision.

& - The 8th'section : of the. Indian Insolvent Debtors’ Act of
& 1828 (Stat. 9 Geo. IV.), c. 78, provided * that no debt due to
W our. Sovereign,- Lord the King, nor any fine, penalty, or for-
feiture Whatsoever, nor any. recognlzance whereby a debt ig
a.cknowledged to the King, or forfeiture, nor any estreat, shall
& be deemed or. taken to-be such a debt or debts as to entitle
& any person or- persons to petition' as iy before” mentioned,
~ nor shall's a,ny person be entitled to receive any dividend for

- the same; u.nder this Act; nor shall any such fines, penalties,
‘forfelturesd recogmsances, debts, or estrea,ts be in any way
discharged -or affected by any :thing done under this Act,
otherwise than they might and would have been discharged
or affected if this: Act had not been passed.”. The 62nd sec-
& tion of the Indian Insolvent Debtors’ Act of 1848 (Stat. 11
& - & 12 Vict., c. 21)is in precisely the same terms.

" The Stat. 8 & 4 Wm. IV, c. 85, s. 1, enacted that, with

; " the exception of St. Helena, all of the territories of the

2 Company, including the Port and Island of Bombay, and all

- their ““lands, hereditaments, revenues, rents, and profits,”

g &e., chatte]s, moneys, debts, and real and personal &estate

: Whatevgr » (subject to the debts and liabilities affecting the

: 4 same) (v), “and the benefit of all con_tracts,” &e., and “ all
4 rights to fines, penalties, and forfeitures, and other emolu-

- - ments whatsoever,” should remain and be vested in the Com-

¥ pany “in tmsb for His MaJesty, his heirs and successors,

(u) Para XL, 2 Morley Dlg 663
(v) Sce Secs. 10, 17. &

YN SN SN D 13 0 4 r ram e g tien e
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180 g ) . 4 ; ;,',. N
TSEoY 8op _ for the service of the Government of India, discharged op o © .
State ror  Claims of the Company to any profit or advanta g6 the off alf
re ro v

INDIA .\
to their own use, except the dividend on their e
e (")‘Dltiﬂ qt()ok 3y o

KA

Il gasoupat,  That arrangement was continued; (i) by -the” Stat, 14

i . Smppine Co. Vict,, ¢. 95, By the 7th section, all fines and Penalti ¥

%x\\ Nt it ' curred by the sentence of any Court of Justice. Wlﬁhxnes"lm

PN ~ -territories and f01fe1turoe, escheats, and lapses of lthos.

TR personal estate for want of an heir or, successor, an; fng

A e ; vacantia, were declared to belong to the East Indig Gom bong," :
A _ in trust for Her Majesty for tho service of the Gov@rnp&n y o

i - 1 w..of Iudm, W1th certain powers of the Governor- Genel:fnt g

‘ ~ . : Oouncll over the same, which 1t i unnecessary now ‘to: st%

fo. .  The Stah.21'& 23 Viet, . 106 (1858), which (Ses, ik

| S AR terminated- the rule of the Company, by Sec,: 2 enaet(edr"
| RSN ‘that “India shall be governed by ‘and in -the name of He
;? S g 5 ‘ eiia‘]esty, and. -all rwhts, ~which rmght have ‘been’ exercxs:;
s Fal sby the said Company,if thls Act ‘had not been passed; shall
. e T iand may be exercised Ly and in ‘the name_of Her Ma{]esty-‘

, Y R ' i‘as mghts mcldentaT[V to the Government of Indla, a.nd all. th
It .

cewed for a'nd m the 'nwme of Her Majesty, and sha.ll be ~e.p
phed and dlsposed_of fer th ";purposes of the Government of
* India alone, sub_]ect to the pro 131(0115. of thls Ach2% . =
The 89th section énacteé[ that “all lands & 'moneys, &e.,’
nd other real and: personal est&te of the COmpa.ny, g¢ sn'bJec“t.
to the ‘debts and’ l1ab111tiee aﬁ'ectmg the same,” ‘and’ “flhe .
benefit of all contmcts, &c., and all tights to ﬁnes, penaltles, 8
~and forfeitures, and all other emoluments, which ‘the - sald N

Le Compah v shall be selsed or posSessed of or- entltle& $o,:

“

“ & “~the time of the- comiméncérment. of ‘that Aot « oxce'pt the :
T e capital stock of the said- Company ‘dnd the éhwdend thereog, - ";
hpEe e e .should become: vested it Her' Majosty, to be apphe& and -
" | P NS dlsposed of, subject to' the prowsmns df' that Act, for - the
§ : / 5%, s %
{ G : purposes of the Government of Indwx ; 3 e bl 5
13 BE AN
TS 5 A
qf iy 4 Ry,



7 upin 1861 from the, Calcubta, Court of Small Causes. The

& sustained by the; plmnmﬁ's in consequence of the negligence

ORIGINAL CIVIL, JURISDICTION. . 45

The same Act (2) conferred upon the Secretary of State - 1868
g . % . ¥ it 1 : SECy, or
in Council for India the general control over the expendi- g i7"
ture of its revenues. It directed certain accounts to he ~ INpia
’ . . . V.
opened in his name (), empowered him to borrow (z), and _ Boupay

to *“ sue and be sued, as well in India as in England, by the sﬁ;‘i’;ﬁ;‘fé‘o
~-name of the Secrebary of State in Council as a body corpor- ;
ate,” and. gave the same suits, remedies, &e. against him as -
: mlght have been-had against' the Company, and enacted v;vn , *« i
that the. property and effects by that Act ““ vested in Her AL L
Ma_]esty for the purposes. of the Government of India, or;
acquued for. the said purposes, shall be subject and liable to7

. the'’ same. payments and executions as'they would, Whlle

vested m -the said Company, have been liable to in respect;

of debts .and’ hab1ht1es lawfully contracted and incurred by

 the. sand Company” (a) The 66th section rendered contracts; P
- &c of‘r the Company enforccable against the Secretary of : b

.Secreﬁary of“State, n01 any member of the Council, shall be
3-:?‘personally hable in respect of any such contra.ct &c of the

T

be ,sa,tlsﬁed and pa1d out of the revenues of India. \

We are acqualnted,mth the de01s1on of the Supreme Court
at Calcut‘oa ih The Peninsular and 0mental Steam Nowz-
gatzcm Oompam/ v. . The Sem etary of State,* upon a case sent

AT A I

A

e

Supreme Courﬁ there held tha.t ‘an action lay against the
. Becretary of State in- Councﬂ of Indla, in respect of damages-

TP

Aty Sz
)

of' the- Workmen employed by .Government in one. of ifs
dockyards The Court wds of opinion that the East India
Compf;ny Would have been hable to such an actlon, and that

o i e

D {a) %ec 41 “(y) Secs 43 44 45 (z) Sec 49
' (a) %c 65. - ) Appendu. A .
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1868 the words «iabilities incurred”’ in the Statb. 21 & 22 'Vicg' 7
5, are applicable as well to hablhty,f

T8ECY. OF
ST:J'S; 1:?;1 . 106, ss. 42 and 65
t of & Wr ongful act (), as to liability under a 8 Gon i

INpia * grising ou
therefore, the action would lie against thg i

BOl:;.z.n' tract, and that,
Lissuung & Secretary of State in Council of India, and the dam&ges
the revenues of India.. That doei g
seemn to us to affect the* questmm

\ S SwuirriNG Co;
\%\%‘ ' " would be payable out of
1 . sion, however,. does not,
in the present case.

2 & 23 Vlct . 41 (1859) inter alza, AauthOr
in Council and the Local GOVern-

nd the North Western Provmces

i “MThe Stat. 2
r , ised the Governor Gene1 ral 1
S , ments of Bombay, Madras,

f State in 001111011 to sell reé]

it in the name of the Secretm y 0
| i B - and personal estate in India’ vested in Her Majeéty under 7

| 5 AT .- the Stat. 21 & 22 Vict., c. 106 and to purchase land &o
and to enter 1nto any contracts Whatso.

| B . 7 and other property,
Act and enacted that all pro

i o ever, for the purposes of that
i e perty so acqulred shall vest 1n
of the’ Government of In’,'
8 A ey Secretary of State nor any menaber of the Councll shall
T e persona]ly hable in"res ect to such sales, purchases,
" contracts, and that all ha%ﬂltws, costs, “and dama.ges n 3
AR B e * spect thereof shall be' sa,tlsﬁed and. pald out of the revenv

i . of India.’ Lestly, it declared that “all- actlons, ‘suits, and.‘
: proceedl s'in respect of any of the ma.tters a.foresald shall :
and may be carrled on, proéecuted or defended n the nam :

of the Secretary of State for Ind1a. m Councll B

- i

’ﬂhe statutes and cherters, Whlch have been referred to, . 1
- show that the right of the: Crown to’ proceed in the Re- [
- corders’ and Supreme Courts i Tndia as'in the Exchequer, 'L '
" or as nearly thereto as may “be, has been recoo‘nlsed and ¥
¢ that in many cases the seme prwxlege has been granted t°", '
the . Company : : Yo

!
. -t
2 ‘S i o« o N Sy
G Rl s ROACUE) B oo
N e € 7l . :
: o
WWWM“’*‘“‘“' .

We next proéeed to 00n51der whether in Englan&: 'f“
J“dgment e recovered in. the name and. &t the snib of 8 S“b‘
Ject "but the Crown be entltled to: the actual beneﬁb of 11‘9 the

(b) Vide Dhalgz Dada;z v 'I‘he F l C’ompany, Perry s Or C& '343

Ll

t Q,»,‘.\"
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Crown can successfully maintain a right to have that judg.  1868.
. . . . . . 8
ment satisfied in priority to the claimg of ordinary creditors, &Tif: F?,‘;
' . INDIA
It is deserving of remark, that there are soveral cases in .

. s B
which it has been laid down, that although the Crown be the Lﬂoﬁi'i?f&

nominal party to whom a recognisance las been acknow- >HFFNe Co
ledged, yet, if the recognisance be really for the benefit of a
subject, and not for that of the Crown, such recognisance is
not entitled to prerogative privileges. In ex parte Usher (c),

~ which was the case of a recognisance by a guardian in the
mat‘oer of a minor, Lord Manmers said: “It certainly does
.~ not appear to me to be a debt due to the Crown, nor such as
“4ig wa,rrant a Baron of the Exchequer to grant a fiat for the
purpose of an. extent issuing ; for it 13 not a public debt,

“7in’y which case alone the Crown. process issues.  And. I think
that the fo'rm of the secwrzty does mot alter the nature of the
- ?-',de'bt m tlns wspect 2 The same principle was acted upon by
O Slr M O’Loghlen, M R. in Ireland, in Keily v. Murphy (d),
.-Whlch was the case of the recognisance of a tenant under
"‘the Court of Chancery “He declined to allow costs in addi-
i tlon to the sum secured by the judgment, as the debt was

n, one really due 1 the Crown. The Mas-

,"ter of the Rolls mentloned several cases, both in England
: and Irela,nd vh
::sa,me prmc1p1e S
-:v.‘Ba _/le Y
,'j'fl'msh leltamlo Acts, 8 G‘reo I c. 4, does not bar the re-
“;medy on a Recelver s recogmsance, e menmons, but does
not dlspute the euthomty of} those cases.’ ; »

supported his view. He acted on the.
seqj_lently in O'reed v. Oreed (e).. In Reg.
L ~where Sir E. ;S’ugclen held that one of . the

rl‘he questlon asked 1n those ‘cases ‘was not, “In Whose

: ‘i name JS the debt standmg‘ on record” ? but ¢ Does the debt,
"when recovexed fall into the coﬁ"ers of the State ? We

‘shall pr esently agann adverb to those cases b, Y
‘%

b 'l‘he;e can be httle doubt that the rule of the Roma,n Law,
(c) 1 Ball & Beat:ty 199 Re‘ .Dalton, Molloy 442, ig to the same
Qﬂect e Ve W

(d)s & Se. 479 0% ()4 In Eq.R.299.
(f) 1 Dnury & War: 218 S. C., 41, Eq 142

"»Lv
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Sl Lnghsh law:

HT {, B B
) Bloom 66 3rd Ed (h) PamkerR 95, 100

TA 6thed, translated by Johnston, London,. 1825, Bk, T1,, Tit. val, P12 5850
S Tit. x1., pp: 14, 1975 ‘Bk. IIL, Tit. X4 Ps 351, - The dwelhng-hous"‘s’“'ﬁ?'
” e,
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1868 . already roferred 10 has been the parent of the mamm :
Quando jus domini regis et subdity ”mcu?ru tf

n

., STATE FOR
INDIA  jug reqis P! ferr i debet (9)+
p

B h '. [ ) v ‘
LA‘E.\J‘I;?‘.:;& P(ll’n(”); C. B 111 lul,\ Ol“tlé (h) Says “By the Oom
gmiprING CO. mon law the hlng haa a plCl Oﬂ‘&tl\’b of preference in o]
and to be first satisfied ; the I‘ez iy~ Tl

8011' ot

ment to all hus subjects, ¢
of it is given in Qi William Herbert’s Oase (i) = Quia, P
k‘.*‘

squrus  regis est pacis winculuwm et ‘bellorum: nem Th .
g had by the- Common law ey
g:

preference which the Kin
foundation of Magna Charta, ¢. 18 which was only decla,ra

tory of the Common - law. And that this was the Klng’s
prerogative by the Common lavw,’ ‘and thab: process- issueg
7 out of this court (Exchequer) 1o ‘enforce it appears by
‘Madox s H1story of the Exchequer from fo] 662 1;0 fol 67

~ Inhis Gommentmy on th, ton (),
 thus: “The- ng by his prerogatlve, regularly 1S tQ;be

preferred, in payment of his duty or debt, before any subject,

| although -the - ng 85 debt or: ddtx be the,—lqt’tgr ; ‘and the

- . réason, hereof is: - for that‘ hesawrus reqis _

© . belli et fir mamentum :pac"- i ,The prmclple seems to f‘Je‘de
tur dzgmom, and is 1 _. :

- ‘many countnes as appl 1cab1

.Or the S ate ;e g v France

we. ﬁnd 1t promulgated by Hmdni jdmsts YaJna,valky&
sajrs ¢ A-debtor shall be forced to pay his cred1tors in-the
£ order in Whlch the debts were. contracted after ﬁrst dlS-

() 2 Rep. 12 b.; ¢t mde 2: Inst 18, 19 Com ng o Tlt Debt, G,
Tit. Executmn, B 3 [ 5 p e

O sy " e
0 Code i, Art 9098 ; Ibid.,note i 171;11 Ed by Tnpler, p- 215,
(1) Institutes of the Civil Law. of :Spain by, Del Rio and Rodﬂg

arms, and horses of kmghts (caballeros) and noblemen (hljosﬁ 80
exempt from seizure, except for Crown debts: 1bid., p. 356,

(m) 1 Kent Comm. 262—269.; 2 Tbvid. 552, 558, IOth Gd

A (Vr) 1 Be\l Comm 620, 62] ﬁth ed .
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- Manu, trans. Sir' W. Jones, Ch. VIL, pl. 130—132; Ch:. X.,

ORIGINAL CIVIL JURISDICTION.

charging those of a priest or the King.” Kétydyana says: “ If
thele be many debts at once, that which was first contracted
shall be first paid, after those of a King or of a priest learned
_in the Veda” (o). The term “King” is by the commentator
'Jaganatha Tercapanchénana, extended to the whole military
(Cshatriya) class, to which class, he seems to think, a
Bréhman would, as dignior, be preferred in tho payment of

i debts (p). Hindd Law regards land revenue as the paramount
pok charge on the land, and if the subject do not pay it, the
 f ‘ng may - grant the land to another ().

" Muhammadan

soverel%xtls were not prone to waive or abandon such royal

~prerogative as they found, existing in India. The British

¢ Irulers of India have recognised the precedence of the State.
; i Tn . the Mofussﬂ of this Presidency, and in the Island of
;*‘ % ombay, land revenue, by express 1eg1slat1on , is declared to
.3 ibe prior to any other claim on the land : Bombay Reg. IV.

of 1827, Sec Lxix., CL 2 ; Reg. XVIL of 1827, Sec. v., Cl. 3
(quahﬁed by Sec. 18), and Sec. 12 ; Reg. XIX. of 1827 Secs.
- 3.and 4 (that Regulatlon was confirmed by Act VII. of 1836).
The purehaser at a sale for arrears of revenue in Bengal ac-
quirés the land ﬁee of all ‘incumbrances created since the
settlement of revenue Wlth the defamlting tenant: Act I. of
1845, Sec 26 ('r) Where lands in the Bengal Mofussil, after
selzure by the Sherlff under an ordinary execution, were sold

-1 by the Collector for arrears of Government revenue, the sur-

plus proceeds only ? were held liable to satisfy the debt due to
' the. -execution m'edltor, Khisticoomar Moitre v. Issenchunde:

—~ . P
o

(o) Vyavahara Mayukha, Ch V s "IV pI 9. The rule Nullum
tempus occurmt regz is also to be found in the Hmdﬁ Law ; ibid., Ch. 1L,

484 1L, P s !
“(p) lD;g trans Coleblook Bk I ch. 1., pl. celxxviii., cclxxix.

(¢) Ibid., Bk. 11, ch. 11, plac. xii. comm. el seq. - See, as to revenue,
pl. 118;

Elph Hise Ind.; 4th Ed., pp. 72, 73; and his Report on the Territories

,‘ conquered from the Peishwa, pp. 17, 27, Bombay reprint in 1838 ; 1 Grant

Y Du§ Hist. Mahrattas, pp 26, 27, 326,407 ; ibid., Vol. IL., p. 1705 1 Mill

i, Hist, Ind., Bk. IL, ch. v., pp. 224, 225, bth Ed.. As to laudlevenue (pen-
sion and tax) in the Island of Bombay, see 4 Bom. H. C. Rep., 0.C.J. pp-
& 1,39, 40, el seq., 82--86 ; Morley Dig. Vol. I.,'p. 559, Tit. Revenue, pl. 2.

(r) ‘And see Bengal Regs. I.'and XIV. and XLIV. of 1793 ; 11, of 1793,

Sec 375 Reg XLVIL of1803 Sec, 5 Reg V. of 1812

~—7oc
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. XIL of 1850, Secs. 4 and 5, gave the’ same remedy agam
- defaulting public accountants throughout Tndia, as exnsts fo

- | the recovery of land revenue,-—-a 1emedy closely akm to:
- immediate extent. % A T

‘ Accordmgly, We ﬁnd that the Crown eﬁJoys the sa,me(‘_‘ "refer
| ence, in the: adrmmstratlon oi'&a‘ssets

.« for authority on that- pomt but none: was c1ted Neverthe- ,._,"
lees the books are not desmtute of examples '

* that a scire Jacias does not he upon a judgment, yvhen thero;

BOMBAY HIGH COURT REPORTY,

8. Moostofee (s). In his judgment in that cage, Peel, C.J ., sayg

“ Now the prior right of the Government did mot abr Ogate
wholly that of the Sheriff and ereditor. It took precedeneé
in like manner, as the concurrent claim of the Crown undep
its process defeats or postpones the execution of the Subjec _‘
whilst it is incomplete; that is, till completed by: sale 3
again (f): “the surplus in the hands of the Collectors wa
still subject (the claims of the Governmerit being satmﬁed)
the still existing and unsurréndered. rights of the’ credit
there having been no abandonment of the- execumon e Ac

e s et k2, (»-

..... /) ,_m,

should prevall and consequently, thet 1f the debt thoug
nommally ‘due to & subject; really belong to. the Queen, and;i
therefore, be destined to fall into the public. treasnry, that
* debt should be ent1tled to prerogatwe prnnlege. _We asked.

Admxttmg the general rule, that execution’ oughﬁ t° bé
sued out by him who is party to-or privy to the:record, ; and

wants privity (Com. Dig.,  Tit. EASGHtmn, B, and ,'[‘1(:,;:1_'.'~
Pleader 3, L 7) we proceed to refer to Beverlay 8 Oam ﬁr& ‘
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8. . In Michaclmas 29 Eliz,, Thomas Beverley (v) recovered in
;- quare timpedit, and before he had execution he was outlawed
whereupon the Queen brought her writ of scire fucias, in
b+ virtue of the outlawry, for execution of the judgment.
3 Walmesley, Serjeant, argued strongly that the writ could not
, k. lie, because, amongst other reasons, there was no privity in
K the Queen to sue out execution.
- aipd..they said that the Queen in the case aforesaid had suffi-
‘: . cient privity to sue execution, because the chose, which had
.' £ heen in the plaintiff, Beverley, was then vested in the Queen.
" To the same eﬁ'ect is Bac. Ab., ' Title. Scire Facias, B ; Title

Outlamy, D3 (4)

: In Noone 5. case (w ) an actlon of' debt was brought in Lon-
s j don agamst one as an executor, and, on plea of plené admin-
istravit; Judgment was given for the plaintiff, who assigned
: ;. the same to the Queen, whereupon & scire facias issued out
2% of the " Exchequer against the defendant into the county
Dorset The Shemff returned nulla bona, &c., which scire
faczas Was upon a_constat of goods in another county. Tt
|- was agreed by all’ the Barons that the debt was well assigned
, . to:the. Queen, and also that' the scire facias might issue forth

rema,med C1tmg thet case, C’omyn, C. B. (Dig., Tit. Pleader
3 L 3 ;S'cz're facms upon» judgment), says (i If a, debt

proceed ona debt asmgned to heri i thus recognised :— If
+J. S. be mdebted toJ. D., who is in debt to the’ Queen, and
% make over the bond of J. S. to the Queen, process shall-be

g3 (03 Sir F. Moqre, p: 241 p} 378 Beverley s outluwry was nfter“mds
& reversed : Ibid., p. 249, pl 421 but that does not affect the law as laid
g < . down inghis case, ’

g (w) 2 Leonard 67, Trin, 31 Eliz. ; Com: ng 5 'I‘nt Ass1gnment D and
X hee Y 0"" v, Allen, Savile,p, 133, pl. cex. Pasch, 36 Eliz. in the I‘xchequer

‘~.-.

Sed tota curia contra eum, -

‘ awar ded to 1nqu1re What goods and. chattels J. S had at the‘

51
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'E"-' of another court than Where the- 1ecord of the Judgment'

At page 11 pl xxvm of Savﬂe, the right of the Queen to -
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1808. In Beawmont’s Case (2) it was held b i1
e n Beawr () it w. y the T Dxchequer thyg

State ror  the Queen might have a scire facias upon a bond conditig
INDIA negd
_ for the performance of covenants, which bond wag assigneq
LBomnm& to her by the obligee, who was her debtor. The casos of
ANDING
Smieeing Co, Breadiman v. Coles (y), and The Attorney General v, Pouly:: -
ney (2), show the validity of such assignments, nOtWIthSta,nd‘

ing the Stat 7 Jac. I., e. 15.

“r ‘ < In the course of hls able Judgment in Cawthorne v. Oa/mp,

gl - bell (a), Byre, 0.B,, says: “We held, upon-.very. solemn ...
3 . argument, not a great while: ago, that the King’s mo:ety

; ): E . recouered in, I believe, a popular action, as:soon as it was ﬁxe&
L i and vested by judgment, became a regular debt to the -

; fi , { Crown, and was within the Act of Harry the Bighth, which' 4

i jg % entitles the Crown to be preferred in its execution as for a,"’
1 383 debt ; so that the Crown’s interest i in-the sub_] ect is very dls- 4
g : i‘tmctly marked and aﬁirmed 2 ) o, 2 =
ig That case mentioned by Eyre, C B ., is ' the strongest “of-
i3 all of the dedisions which ‘we have been able to dlscover
o in favour of the Secletary of ‘State. The action wasa qui
,:‘ tam popular action 'brought by an’ 1nformer By him the

! 3 judgment was obtamed There was not “any’ as31gnment f0.% .
| ’; the Crown, and the mere’ fact ‘that the Crown was beneﬁ-;,,:-
i: _cially entitled to the ‘moiety of the ,pena,lty recoyered by

" the Jud ment,. was held to glve precedence in its execublon

' to0.the rown

' Those cases, such as t‘awthome Vi C'a,mpbell (b) le Attm-_
ney. Genexal v. Hallett (c); The Attorney General v. Kingston. ™|
(d) Adams V. Fremantle (e), Lamb v. Gunman. (f); in:which - i
“the Court of Exchequer has ‘removed from ‘other courts in- .-
to the Exchequer, suits . or proceedmgs in which " the proﬁb
of the Crown came in question, show that the Exchequer sets. .
no 1mportance upon ' the questmn whether the Crewn. W&S

~actually & party to the suit or other proceedmg, and consulerﬂ

only whether the Crown is interested, < g T T st

. ()2 Leonsd 55, Trm 29 B, (4) Hobart 253
(2) Hardress 403, ‘(@) 17Anst., p. 221. 3
{b)lAnst P 205. " (¢) 15 M. &W 97. (d)SM.&W 26

: (e)QExch 453. : Parker 143. P (e
. ‘ R
O VE- ! saicoy,
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L)

On the same principle, that court, in Bz parte Durrand (g), 1868
SECY. OF

held that it might entertain m? application to control the g oo
- conduct of the Commissioners for auditing public accounts, Inp1a
V.
with respect to a contract entered into by Durrand with the  Boxpay
E LANDING &
Lords of the Treasury. SRIPRING Co.

The test adopted by Lord Manners in Bz parte Usher (h),
¥ we think, affords a safe guide in the present case, which is
J&  the converse of that case. 'The question with him was, does

the money go into the State Treasury ? = That principle does

not seem to bein conflict with any of the authorities, but ap-
&~ pears to have been acted upon in several of them, especially
& in the instance mentioned by Hyre, C.B., in Cawthorne v. -
. Campell. - The Secretary of State (who is very much in' the
* _ same‘position as the public'officer of a joint stock company,
through ‘whom' the company may sue and be sued, but is
.~ himself uninterested), we have seen, ‘takes by the statutes
". =10, beneﬁ01al interest. whatsoever in the money to arise from
_ the judgment. . Tt is 1ndeed an item of casual revenue only,
& - but, for that, just.as much as for an article of regular
; revenue, Eyw, C B, held in Oawthorne v. Campbell, that the
% . King was entltled to assert his prerogatlve to have the case
= »moved into and determmed m the Hxchequer.

" The Bast Tadi Qompany, at all events down to the pass-
mg of the Act 8 &4 Wm IV., c. 85, were “beneficially in-
' terested in the revenues of India, and, even after the passing
iof. that statute, and down to the close of their career as a
govemmg power, in 1858, continued so interested to: the
extent of the dividends on their capital stock ; yet we have
; shown that, with respect to. many items of their revenue, they
were entitled to the same  advantages of suit as the Crown.

- The Secretary .of State in: Ccﬁnoﬂ has no interest whatever
;o in the wevenue of India. W"hatever rights the Crown had to
& any portion of Indian revenue before 1858, it still has. Fur-
‘ tﬁer, Sec. 2 of the statute of that year (21 & 22 th ©.106) - -

, \ (y) 3 Anst. 743
(h) Ubi suprd " And see the observations ‘of Lord Campbell in Spooner
" v. Juddow, 4 Moo. Ind. App. 379, as to qmt-rent gomg into the Treasury
of the East India Conmpany. . ;

T
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& MaJesty Were we to hold that this Judgment debt ‘s not:

o IR e Lk PN

NOMBAY. HIGII COURT REPORTS,

~vested in the Crown all the territorial and othep ailg?

Ie\v '“‘

nues of or anrising i India, and divected that all of t, e. ‘~“,
0

revenuos should be received not only for, but i the 4 -

T

of, Her Majosty.

The judgment debt in this case scems to us to fall Wit}ri g
the words “ other revenues of or 'ulemo in Indla ; &nd }2
i‘.rccew ing the same the Sceretary of State must in obed1ence 3 ;
: to that enactment, do so both for and in the name of Hey ¥ 2N

+a debt due to the Crown, we could only. do so upon g‘I‘OIlnds.f:
hrohb techuical, and upon no satisfactory prmclple whatso.'
i “ever, and, as we think, in contr aventmn of ‘the Imperlal
§ Statute of 1858." The outlawr, y or assugnment of a Judgment
.creditor will, we have seen, so vest the Judgment debt in the' L
‘ECrown as to entitle it to priority of execuhon - We cannot A )
ttribute a less effect. to the statute ~ The p;‘ )‘im ‘this ‘zg
debt is, under that statute, vested m the Queen ‘The Sec. .} E 4
retary of State in Councﬂ cannot, to use. the most carefully

measured. languacre, be regarded as havmg even §0 much of -

property in tha,t debt as the informer, who was the jplam’mﬁ‘
"0.B., had vested - &

in the qui tam actwn ‘mentioned by Dy'r e

in him in the King’ s mmety of the penalty, the subject.of "%
that action. - The Secre‘bal y of ‘State in. Council has merely <
a power dr capacity to sue and b6 sued, but hasno propel by

in this o /Lny other 1tem, casual or regular, of the revenue
of Todiné" /s il pal AT iy e i
ons we feel bound to declde, a}though in
this particular, instance with-some reluctance, in favour of
the priority of the Crown as represented by the Secretary of
State in Council for.India.  In consequence of the opposite
at by the emmﬂ‘b and learned Judge, from”

this appeal has been: brought, “we . have ;
gwo the grounds of ou! ¥

-For these reas

opinion arrived

. whose decision
. thought it our duty thus fu]]y to

judgment.

s

We reverse the orders of the learned J udge so far &3 they‘ "?“*'-'
direot-that the Judg

affect tho claim of the appel]ant and wé
ment debt,. m Sult No 631 of 1867 be ;)&Id; th of the
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assets of the Bombay Landing and Shipping Company, 1868

. ; i A § : SEcy. or
Limited, before any distribution is made amongst the other

STATE FOR *
* creditors of the company. ~ We give no costs of this appeal. I“‘”‘?‘A
' . BoMBay
Attorney for the appellants: R. V. Hearn (Government Lanbixe &
= SureeiNe Co,
Solicitor). ;
~“Attorneys for the reépondontﬁ Acland Prentis, § Bishop.
* g o
\ - I’n re MANCHARJI Hirjyr READYMONEY. Jan, 81,

e nsolvmt———Detammg Cr edztor—I mprzsonment—ﬂxecutzon—Indmn
: : Insoloent Debtors Aet.

-

thre, under Sec 51 of the Insolvent Debtors’ Act (11 and 12 Viet., c.
21), it has been adjudged that an ‘insolvent shall be forthwith discharged °
" from-all his debts, &c. except: as to certain specified debts, and as to these
that he shall be dlschalged 50 soon as he shall have been in . custody, at
the suit-of the person or persous who shall be creditor or ereditors for the
same- respectlvely, for such period as the Court shall direct.

“~Such-an order” of: adJudlcatlon does  not in itself operate asian order for
“the nnpmsonment of the insolvent, but the detaining creditor, if he wishes
“to arrest or detain the insolyent for such pemod must (if he bave not
8 ah'eady done - so) place hlmself na posmon to issue execution against

- the: msolvent S : ;
28

3 “. ) MAN CHARJI HIRJ I READYMON EY was brought up in,-.--
3 the. custody of the Marshal of the County Gaol, under:
a Wr1t of habeas corpus dated the SOth of January 1868.

5 T]ze Olerk of the Crown (J. Mm'mott) read a warrant, dated '

the 30th of November 1867 under. which the prlsoner had
been” 1mprlsoned in the Ooun,‘tgy Gaol on tho cmmmal side
for two calendar months for an oﬂ'ence under Sec. 50 of the
Iusolvent Debtors Act ‘

He also read an order of the same da,te nmde by Tucker, J.,

B sitting as Commissioner in InsoLvency, whereby -he directed

L# that the said Manchale HII‘JI Readymoney should be dis- - |

5 .-‘-_  charged forthw1th a8 t0. all the debts and liabilities men-

, .,.;. tioned in- hls  schedule, save as to. the debt due to H, and

iR A, Berens and ag to tha,t debt, that he should be decharged A
© 0" 800N a8 ho should ‘have been in custody for six calendar =
o months in the County Gaol, on the. Civil Side,dt the suit of ;




